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broken in a manner very trying to the reader. As to matters of detail, 
the work is generally reliable. But the reader should be cautioned not 
to take Mr. Bornhak's description of the formation of the Customs Union 
(Zollvereiri) as an embodiment of the last results of historic research. 
In the last volume of Treitschke's German History, it is shown that the 
establishment of this Union was due far more to the foresight and skill 
of von Motz, Minister of Finance, than to the policy of Chancellor Har- 
denberg. Taking the book as a whole, however, I do not hesitate to say 
that no work on politico-legal history has appeared in recent years which 
will better repay careful reading than the one before us. 

Frank J. Goodnow. 



A Treatise on the Limitations of Police Power in the United 
States, considered from both a civil and criminal standpoint. By 
Christopher G. Tiedeman, A.M., LL.B., Professor of Law in the 
University of Missouri, etc. St. Louis, The F. H. Thomas Law Book 
Co., 1886. — Ixv, 662 pp. 

"Police power" is such an indefinite expression that it is almost 
impossible to find fault with any use that may be made of it. Origi- 
nating with the Greek word wokiTcia, it has been imported into our 
language through the Latin politia and the French police. Among the 
Greeks and Romans the meaning of the word police was the whole con- 
stitution and government of the state. During the middle ages it had 
the same signification. Thomas Aquinas uses it in this sense in his 
De regimine principum. Later the police power comes to mean the 
power to preserve the good order and prosperity of society in any way 
whatever ; while in the latter part of the seventeenth century police is 
distinguished from military power and from the administration of finance 
and justice, and is thus synonymous with the entire internal administra- 
tion as distinguished from these other administrative branches. This is 
very often the sense of the word police in this country. We find chap- 
ters in the revised statutes of the different states devoted to the " Inter- 
nal Police " of the state. 

Of late years European legal science has circumscribed the meaning 
of police power, confining the term to those cases in the "internal 
administration " in which the state steps in and commands or forbids 
persons within its jurisdiction to do certain things. The law of the 
police power, under this delimitation, is a part of the public law, and 
any treatment of matters of purely private law is not called for — indeed, 
it is actually out of place — in a treatise on the police power. This is 
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one fault to be found with the book before us. With all due allowance 
for the indefiniteness of the subject, it must be admitted that even the 
broad American conception of police power hardly includes such mat- 
ters as criminal law and the law of taxation, or such purely private law 
subjects as assault and battery, libel, the relation of husband and wife, 
real property, etc. It seems doubtful whether our author, notwithstand- 
ing his German legal studies, has any idea of the distinction between 
public and private law. On that account his book is of no very great 
value to one who desires to know what are the constitutional limitations 
of the American police power. The book is rather a general though 
incomplete treatise on the constitutional limitations of the legislative 
power in our country. 

As a treatise of this sort — and indeed as a legal treatise of any sort 
— the book has one or two glaring faults. One is that it is confessedly 
written to demonstrate a principle. The author says in his preface 
(page vii), that the principal object of this book is to show 

by a detailed discussion of the constitutional limitations upon the police 
power in the United States, that under the written constitutions, Federal 
and State, democratic absolutism is impossible in this country, as long as 
the popular reverence for the constitutions in their restrictions upon govern- 
mental activity is nourished and sustained by a prompt avoidance by the 
courts of any violations of their provisions in word or in spirit. 

From a writer who thus at the outset assumes the position of an advo- 
cate, we can hardly expect an impartial exposition of the law. 

Another central fault in the book is Mr. Tiedeman's belief that there 
exists in law such a thing as a " natural right." It is all very well for a 
political philosopher or a teacher of ethics to talk about natural rights, 
but a lawyer writing a legal treatise can make no legitimate use of such 
conceptions. Our author, however, begins his work with the statement 
that the majority of private rights " do not rest upon the mandate of 
municipal law as a source. They belong to man in a state of nature ; 
they are natural rights, rights recognized as existing in the law of reason." 
Such a premise, as might be expected, leads to numerous absurd conclu- 
sions. For example : on pages 18 and 19, the author says he cannot see 
on what legal grounds a sane man can be prevented from taking his own 
life ; for, since a crime must in every case be a trespass on the rights of 
others, suicide is not a crime, and the rule of law which makes it such is 
in contradiction with the maxim, volenti non fit injuria. On the same 
principle, if a man kills another at the latter's request, " the killing," if 
the deceased were sane, " is no more a crime than if it was done by the 
unfortunate man himself." Mr. Tiedeman admits, however, that such a 
rule might offer opportunities for felonious murders, and on that account 
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" the state can very properly prohibit the killing of one by another at the 
latter's \_sic\ request." In another part of the book, Mr. Tiedeman is 
led by his natural rights theory to the absurdity of saying that animals 
have rights. He can find no other justification for statutes preventing 
cruelty to animals. Sometimes the natural rights idea brings our author 
into conflict with the courts, whose heretical decisions he unhesitatingly 
condemns. For instance, in his section on " Miscegenation " (page 
537), he says: 

Unless it can be established beyond a reasonable doubt that the intermar- 
riage of white and black may be expected to produce frail and sterile offspring 
or threatens the general welfare in some other well-defined way, the duty of 
the courts is to pronounce those laws unconstitutional, because they deprive 
the parties so disposed to marry of their right of liberty without due process 
of law. But the prejudice of race has been too strong even in the judicial 
minds of the country to secure for these laws a scientific consideration, and 
hence they have repeatedly been held to be constitutional. 

Such are the most noticeable faults of the book. In its favor is the 
fact that the author has attempted to write a treatise, not to make a 
mere digest. In these days, when compilations make up almost our 
whole legal literature, an attempt to produce a treatise deserves some 
recognition, however inadequate and faulty the result. Mr. Tiedeman's 
idea has been to lay down principles of law derived from cases, citing 
the cases in sufficient number to make his treatise useful to practising 
lawyers. The book is thus in general readable and often interesting. 
It becomes especially interesting when it shows how low our American 
legislatures have fallen in the eyes of lawyers and of the courts. It seems 
as if doubt were being cast on the truth of the old political principle that 
the state legislature is the residuary legatee of all governmental powers, 
and as if the courts were assuming to control the legislative power in 
accordance with their ideas of justice, even in the absence of a positive 
constitutional limitation. f\ t g. 



The Supervisors Manual: A practical treatise on the law appli- 
cable to the duties of supervisors, from the date of their election to 
the end of their official term, with the decisions of the courts and the 
necessary forms. By George C. Morehouse, of the Utica Bar, for- 
merly one of the supervisors of Oneida County. Albany, John D. 
Parsons, Jr., 1886. — Large 8vo, vi, 580 pp. 

As Mr. Morehouse points out in the preface to his Manual, one of 
the marked tendencies of legislation in the state of New York (and, we 
may add, in most of the United States) is to intrust the control of gov- 



